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{50 CFR Part 17]

CHNDANGERED AND THREATEMED WILD-
LIFE AND PLANTS

Preposed Determination of Critical Habitat
for the Palila

The Director, United States FPish and
Wwhdlife Service (hercinafier. the Dires-
tor ond the Service, respectively) herebv
iIssues 2 Proposed Rulemaline which
would determine Critical Habitat for tlie
Palila (Psiftirosira ba’llcuwty, an Cndai-
gered Hawaiian bird. 'This Pronasa] {s is-
sued pursuant to section 7 ¢f the Indun-
gered Species Act of 1973 (156 U.G.C.
1531-1543; 87 Stat. 884; hereinafter thie
Act).

BACKGROUND

The Palila, & small bird of the Ha-
waiian ¥oneycrecener IMamily, is now re-
stricted {o a relatively small aren on tae
Island of Hawail, and has Leen oflicinlly
listed as Endangered since 1967. Honpe
for the survival and recovery of this spe-
cles centers on mainienance of {ts forest
habitat on the slopes of Maunna Kea.

A notice of intent to determine Criti-
cal Iiabitat for the Palila wns published
by the Scrvice in the Frperart RrcistTit
of May 16, 1975 (40 IR 21429=2)1560,
Subscquently, the Director received sov-
eral comments indieating that Criticad
Habitat for the P’alila consisted of the
AMamane-Najo Forests around Mauna
Kea, On Junoe 18, 1976. the Service's 1le-
pion 1 in Portland submitted a precise
delineation of a recommended Critical
Habilat zone in this area. After evalu-~
ating this recommendation and support-
tne data, the Director determined to pro-
ceed with this Proposed Rulemaking,

The area delineated below cousists
primarily of Mumane (Sopliora chry-
sophylla) -Nalo  (Myoporum  sandii-
cense) forest, and cxlends from about
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009 {o 10650 feet dIn elevielion, The
Palit dopimeds on the Moteone wndd Nety
trees for fool, 2 ter, and nes o siren
ft cannot swvee withoul the e tiee
specles. Liorcover, the delrenisg area
apparently comtoins the world', entire
known popubation of Palita, and snpoorts
most of the Lurie and internedinte- ""/u'l
Mamane and vaio trees on Moauna 19

This arca Is lurge enourh to allow :,wx(,c
for the populztion to exprend, and in-
cludes a full rovre of altitudinatl and
geographical siles needed by the Palila
for normyal life cvele movernent, Such
moverment is the rosponse of the speeies
Lo shilting sca-onal iand anni:l patterns
of floweriug, sord sct, and cnsinne pod
development of the dMamane veueiation,

ErrecTs or THE RULLMAKING

The cffects of this determination cre
involved primarily with Section 7 of the
Act, vhich states:

“Tne Sceretary shall review other programns
administered by him and utilize such nro-
grame 1u furiherance of the purpores of 1his
Act. ALl other Tederal depariments and
agencles shall, in eonsultation with cud with
the assistance of the Secretary, utilive thelr
autthorities tn furtherance of the purnoes of
this Act by carryint out programs icr the
cotiservation of condanered epecies and
threatened species listed pursuant to sec-
tion 4 of this Act and by taking such astion
necessary to fusure that acuions authorized,
funded, or carrled oul hy them do neé oo«
pardize the continued exislence or such en-
dangered specles and threatened specles or
result In tho destrucilon or modification of
habitat of suchi speeies which is determined
by the Secretary, after consultaiton as ap-
propriate with the affected States, to Le
critlcal.”

An interpretation of the term “Critical
Habitat” was published by the Fish and

‘Wikllife Service and the National Marine

Fisheries Service in {he I'EpERAL RIGISTER
of April 22, 1675 (40 FR 17764-17765).
Sonie of the major points of that inter-
pretation are: (1) Critical Maubitat could
be the entire habitat of a speeies, or any
portion thereof, if any constitucnt cle-
ment is necessary to the normal nerds or
survival of that srecies; (2) Actions by a
Federal agency nitecting Critical ITabitat
of a speeies would not conform with sec-
tion 7 if such actiens micht be expected
to result in a reduction in the numbers or
distribution of that specles of suflicient
magnitude to place the speeies in further
Jeopardy, or restrict the potential and
reasonnble recovery of that species; and
(3) Thiere may be muny kinds of actions
which can be carricd out within the Crit-
fcal Habitut of a species which would
not be expected Lo adversely atiect that
specles.

This Iast point has not been wetl under-
stood by some persons. There has been
widespread and erroncous belief that
Critical Hnbilat designation ix something
akin to establishment of a widerness avea
or wildllfo refupe, and automatically
closes an area to mest human uses, Actu-
ally, o Critical Ilabitat destznation np-
plics only to Foderal apencies, and ¢s-
sentially is au ollclal netiticattion to
these agencies that their responsthitities
pursuant to Hectlon 7 of the Act wre ap-
plicable tn & ceriain area.
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A Critleal 1habitat de-frnation must be
based rolely on blalonten) faelov,, ‘There
may bhe phestions of wiether and how
wmnehe habltd ds eriticsl, In accordanee
with the above interpret«dion, or how to
best tecadly delmente this habitat, but
any resultant desipnation must corre-
spond with the best available blolocteal
data. TL wonld nol be in accordance with
the Low toinvolve other motives; for ex-
ample, to cnlarpge a Critical Habitat
delincation so as to cover additional
habitat under Seetion 7 provisions, or to
reduce & delineation so that actions In
thie omitted area wontld nuy be subject
to evaluation,

There mav indecd be leoitimate ques-
tions of whether, and to vwhat extent, cer-
toin kinds of actions would adversely
affect listed species. These questions,
however, are not relevant to the biolosri-
cal kasis of Critical Hubitat delineations.
Such questions should, and can more
convenientiy, be dealt with afier Criticel
Habitat has been desiznoted. In this re-
speet. the Service in ccoperation with
othier Federal agencies has drown up a
zet of euidelines which. in pavt, establish
a consultation and assistance process for
helping to evaluate the nossible effects of
actions on Critical Habitat,

REORGANIZATION OF RECGCULATIONS

It is also proposed in this rulemaking
to reorzanize the location of the preseng
list of Critical Habitat desicnations.
Presently, exch Critical Haebitot final
rutemaking is assigned a separnte sec-
tion number in Subpart ¥ of Part 17.
Starting with the Critical Iabitat des-
ignation for the snail darier at y 17.61,
sequentinal numbers have been assigned
for the Critical Habitats of the Amerlecan
crocodile (§ 17.62), the California condor
(§17.€4), the Indiana bat (§ 17.65) and
the Florida manatee (§17.66). This
procedural nicthod is inefiicient hecause
of the rapid consumntion of avajlable
section numbers in Subpart £. It is there-
fore proposcd that the present Subpart
P, “Critical Habitat” bLe deleted, and a
new Subpart I, “Interarency Coopera-
tion,” be added. Within the new Subpart
1. it is proposed that all Critical Habitat
designations for fish or wildliie be Hsted
under §17.95. It 1s anticinmated that
$817.00 throuph 17.91 will eventually be
used o set forth the procedural resula-
tious implementing Seclion 7 of the En-
dangered Species Act of 1973, The follow-
ing seaquence would be utilized in § 17.95:
§ 17.95 00 —mammals; § 17.95:b) —birds;
§ 17.95(0)—reptiles: § 17.95 () —am-
phibiuns (Reserved! ; § 17.95(er—lishes;
§ 17.05(0 —clalms  (reserved) ;. § 17.95
(g) ~snnils (reserved) @ $ 17.95¢I)
crustacer (reserved) : § 17.95U) —insecta
(reserved) ;) § 17.95()) —oiher (reserved).
Critical II.lluL\t designations for ))l'mt.s
wottld be located ot § 17.96.

Punric COMMENTS SOLICITED :

The Dlrector intends that the rules
finally ndopted be as accuriate as possible
in delineating the Critical Habitat of the
Palila. The Director, therefore, desires
to obtain the comments and sugiestions
of tho public, other concerned governs-

mental arencies, the selendific eores
nity, or anv nther interested party o
the e Propo «d Yaics,

Fewl promoadcation of Celticot Hobe
reaulations will telie Inlo con et
the comments recelved by ther Direcen
Such comments and any additiona] in
formation teceived may lead the Diveet
to adopt final reguintions that dites fros
Lhis Propo:=il,

SURMITTAL OF WTrRITTEN COMMINTS

Interested persons may palicipoate i
this Rulcmaking hy snbmitting W it
commeonts, preleritbly o trinlicate, .
Director (FWS/LE», ULS, I'inh cod Wil
life Service, P.O, Box 16183, Wiestihne i
D.C. 20036, Al relevant comaonis e
coived no lager than April 18 19975, i
be conzidered. The Service will attemn
to ackiiowledse receipt of conunents, by
suhstantive responses to indiviansl com:
ments may not he vrovided., Comient
received will be available for public in-
apcetion during normal DUSINCAs Dotirs .
the Service's Oflice in Swite 6L0, 161l 1
Surect, NW., Woeshiugton, D.C.

Dated: December 12, 1976.

GEORGE W. MiL1as,
Acting Director, Fish cnd
Wildlife Scrvice.

Accordingly, it is hereby prouveased to
amend 50 CFR Purt 17:

1. By deleting Subpart F of Part 17
by adding a new Table of Sections for
Subpart I and by addinT a new Subpurt I
of Purt 17 to read as follows:

Subpart i—~Interagency Coopcration

Sac,

17.90—17.94 [Reserved]

17.95 Critieal habitai—fish and witditre.

17.95 Critical habitat—plants. {Reserved|
AvuTHORITY: Sec. 7, Endangered Spccicsd Act

of 1973 (16 U.S.C. 1531-1543; 87 Stat, g81).

Subpart I—Interagency Cooperation

§ 17.90 [TNeserved]
§17.91 [Reserved]
§ 17.92  [Reserved] '
§ 1793 [Reserved]
517.91 [Reserved]

§ 17,93 Critieal Habitat—Fish and Wild-
life.

(a) Mammuals—(1) Florida Manatee.

(i) The following areas (exclusive of
those existing man-made structures or
settiements which are not necessary w
the normal needs or survival of the
species) in Florida are eritical habitat for
the Florida manatee (Iricheckus mana-
tus): Crystal River and its headwaters
known as King's Bay, Citrus Counly; the
Little Manatee River downstrewun from
the U.S. IHighway 301 bridge, Hills-
bhorough County: the Muanatee River
downstream from the Lake DMNanatee
Duam, Manitee County; the Myvalika
River downstreaun from Myakka Liiver
State Park, Sanwola and Chavlotee
Countics; the Peace River downstream
from the ¥orida State Iichway 760
bridge, De Soto nud Charlotte Counties;
Charlotte Iarbor north of the Charfotte~
Leo county  line,  Chuarlotte  County:
Caloosahatchice River downstrenm from
the Florfda Slate Highway 31 bridge,
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Blackwa Ij'ilxur\'..w;d
sounds reg, slonroe
Cmm*y. and tuc nm nd o0 Dade Coun-
te; T orne b LT vornA

con mcteu 1 r.f,ﬁ 1.,(.,. r;m.':l.', ar
waterways trom the sguthern tin of Koo
Biscayne northward w and mneciudiozg
Maule Lake, Dade County: all of Lage
Worth:, from its northommost point imn-
mediztely south of ‘ne interiestion cf
U.S. Highwar 1 and I'joriua Stare High-
way AlA southward to it: soutserimost
point immediiat noith ¢f the town of
Boynton Beach, Palm Losch County: the
Loxehaotchee River ana its headwuters.
Moartin and West Ppim Beacih Counues;
that section of thie intracsasinl waterway
from the town o!f Sowalls Point, Martin
County to Juplter Inlet, Pulm Eeach
County: the cnuiire iuland section of
water known as the Incian River, from
its northernmnost point iinmediarel: south
of the intersection of US. Humvway 1
and Florida State Hizhway 3. Volusia
County, southiward to its s»outhernmost
point near the tewn of 3ewalls Point.
Martin County, and tie entire inlana
section of water krown as the Banana
River and all waterwavs between the In-
dian and Eanana rivers, Brcmnd Co~u ye
the St Jchins River, including NS
George, and Including Blu= Springs and
Silver Glen Springs irom their points of
origin to their confivences with fiie St.
Johns River; that section of the {nira-
coastal Waterway from itz contluence
with the St. Marys River on the Georma-
Florida border to the Fiorida Steie High-
way AlA bridee south of Coustal City,
Nassau and Duval Couniries.

(i Pursuznt to section 7 ¢f the aet, all
Federal agencics must take such acuion
as 1s necessary to insure that actions
authorized, funded, or carried out by
them do not result in the destruction or
modification of the critical habitat aren,

(2) Indigang Bat. (1» ‘Tne following
areas ‘exclusive of those exusting man-
made structures or cettlements which
are not necessary to the normul needs
or survival of the species) are critical
habitat for the Indiana bat «Myotis so-
dalis) :

(A Illinois. The Blackball Mine. La
Salle County.

iB» Indiang. Big Wyandotte Cave,
Crawford County; Ray's Cabe, Greene
County.

(C) Kentucky. Bat Cave. Carter Coun-
ty, Coachi Cave, Edmonson County.

tDy  Missouri. Cave 021, Cooawford
County: Cave 009, I'ranklin County;
Cave 017, Frauklin County; Pilot Knob
Mine, Iron County; Bat Cave, Shannon
County; Cave 029, Washington County
{numbers assiyned by Division of Eco-
logical Services, U.S. Fisn and Wildlife
Service, Region 61.

{E} Tennessce. White Oak Blowhole
Cave, Blount County,
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b l(.~-——\ 1y Californi: Furﬂm‘_ (it
DV INE areas (¢ a(,lume ol 1a0s2
—nu.c‘w :J_ ne Lh'c\ or 3 eule

1 Lrmad is or ‘;Hr\.)"dl oz t;'.r‘ w%"-wi
i (.‘...um.‘. are critical habitat ior the
Caliiornia conuor (Gumnesyps caltjo:=
ITNNS ),

(Ay Sospe-Piru (‘andn
of Lnnd, water, and ail
tian of not less than
terroan, in Ventwra Los anoccles
Counties, with the rollowinz components

(San bornarding Meridial @ Sespe Con-

dor Sonetuary. as dehineated oy Public
Lavd Order 645 (January 14310 TIN
R0V See. 2, 3-10, N1, Sec. 11 T4N
DoV Kee. 31-3, 10-12, N1, S .13, Nty
Sec. 14, N1y Jec. 13; 75N R18V Snc. 9,
1€, 19, 30. 31, N', Scec. 3. N!5» Sec. 17,
THN R21W Sec. 1-4, 9-16, 21-28, 33-36;
TEN R18W Eec. 4—11. 14-23, 26-35; T6N
R19W Sec. 7-36; T6N R20W Sec. 8-36:
TEXN R21W Sec. 13-35; T8N R22W Sec,
2-2£2, 35, 38; TEN R23W Sec. 1-1, 1(\44
94 N1, Sec. 23; TTN I22W Sec. TN
RI3W Sec. 34-36.

By Matiiljia Condor Area. an area of
Lurd, water, and airaperce fo an eievation
ol not less than 3.000 feet above the ter-
ran, in Venitura and Sunta Barbara

Areq: an urea
SDuee L0 Rt eiivi-
600 fect wbove the

Counties. with the {ollowinz components
1&on Bernardino Merngians 0 THON, R24W
W Sec, 3, See. 411, 14, 1a N1y See. 16
Nty Sec. 17; TaN RISW Ely Sec. 1, NE
Ser. 12 T5N RAW SF—C 31-34; TGN

RIFVW St Sec 32, 81> Sec. 3, 84 Sec.
.,4,

1Ch Sisquoc-San Pa/'acl Condor Aren:
ar area of land, water, und airspace 1o an
sl*\ tion of not lc\\ Uml\ 3.000 feet ubove
the terraan, Santa Barbara County, with
the Jollowing comuonents (San Bernar-
adino Mleridiany: TeN R25W Sec. 5, 6;

TEN R2TW Sec. 1. 1, TIN R28W Sec.
5— '.'--«0 99-32. TTN R26W Sec. 1-14,
03-26. 35, 36; TIN R2I8W Sec. 1, 2, 11.
12 TRN R26W See. 19-02, 27-34; T8N
™

R27W Sec. 19-36.

‘D) Hi Mountain-Beartrap Condor
Areas: areas of lIand, water, and airspace
to an elevation of not less than 3,000 feet
above the terrain in San Luis Obispo
County, with the followinz components
(2t Diablo Meridian) : T30S RI16E Sec.
13, 14, 23-26. SE!; Sec. 11, 815 -Sec. 12;
T30S R17E Sec. 17-70. 29, 30: T31S R14E
Sec. 1, 2,11, 12, E', Sec. 3, Ets Sec. 10,
N> Sec. 14, N's Sec. 13; TSIS RISE Wi,
Sec. 6, Wi, Sec. 7, NW1, Sec. 18.

(E» M!. Pinos Condor Area: An area
of land. water, and airspace in Ventura
and Kern Countics, withh the foliowing
components (San Bernardino Merid-
fanr: 'T8N R21W!, Sec. 5, Sec. 6 N1,
Sec. 7, NW14 Sec. 8; T8N R22W Sec. 1,
2. By See, 3, NE! ,Soc 10, N, Bec. 11,
Ni; See. 12; TON R21W Sec. 31, 32, Wi,
Sec. 33; TIN R22 W E!': Sec. 35, Sec. 36,

>
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D=, 15-287, 2T-00

e Tejon Bomelroun area of e
varer, and oitspace in Kern Councty.
withv the following mn.m' S ERN |
Bernaraino Morid;any @ 21V TGN,

W TI0N, BLITW. ‘11\' 18w, Tow
Ri1gWwW TioN, 19w, TI10N.

{H+ Kern County rexaelagnds: an areq
Y Cathrooandl sorann e in iTenm

a 1 Colidlornia Siue Hirne-
and the western boundary of
ational Forest, with the follow
ing t‘UR},)ODCI.A (311 Diablo Lleridian
R29E T3S, R29E T263, R3LE T25S,
R20E T2€S.

1y Tulere County rancelands: an
arca of land, water, and airspace in Tu-
iare County between California Siate
Hichway 63, State Hizhwoay 168, and the
vestern boundary of Seguois National
Forest. with the following componetts
(At Disblo Meridian): R28E Ti8S (nll
sections): R28E TI19S (all sectionsr;
R28E T205 (all sectichs); RI28E T218
Sec. 1-18; R29E T20S tull sections:;

29E T21S Sec. 1-18.

tii» Pursuant to section 7 of the act,
all Fedceral agencies must take such ac-
tion as 1s necessary to insure that actions
authorized. funded., or carried out by
them do not result in the destruction or
modiiication of these cuitical habiiat
areas.

‘2 Palila. The following areas (exclu-
sive of those existing man-mac: struc-
tures or settlements which are not neces-
sary to the survival or recovery oi tne
3pecies are Critical Habitat for the Pilila
(Psittirostra bailleuir.

Haweii. An area of land. water, and
airapace on the Island of Hawaii, Hawaii
County, with the following components:
(D the State ¢f Hawaili Mauna Kea
Forest Reserve, except (4) thut portion
south of the Saddle Road (Siate High-
way 20+, o) lands owned by the United
States in the Pohakuloa Training Area
north of the Saddle Road (State High-
way 20» established by Executive Order
1719 ¢Parcel 6, Sate of Hawati Tax Map
Key $-3-16, Third Divisiony, ¢y that
portion (Parcel 10, Xaohe IV, State of
Hawail Tax Map Key 4-4-16, Third Di-
vision! lving north of the Saddle Road
(State Highway 200 and south of the
Power Line Road.; (2) that portion of the
State of Hawuii Kache Game Manage-
ment Ared Parcel 4. State of Hawan
Tax Map Key 4-4-15, Third Division' to
the north aud east of the Saddle Road
(State Highway 200 ; (3» that portion of
the Upper Waikii Paddock (Parcel 2,
State of Hawail Tax Map Key 4—4-13.
Third Division' northeast of the Sad-
dle Road «State Highway 200 : (4) that
portion of the lands of Humuula between
Puu Kaliinahina and Kole lyving south-
east of the Mauna Kea Forest Reserve
fence tportions of Parcels 2, 3, and 7.
State of Hawaii Tax Map 3-8-1, Third
Divisiony which are imciuded in the
State conservation district: (b) Pursu-
ant to section 7 of the Act, all Federal
agencies must take such action as is
necessary to insure that actions author-
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ized, funded, or carrled out by them do
net resuit in the destruction or medifi-
couion of this Critical Habitat area.
ey Reptiles (1) American Crocodile.
The following aren sexchizive of thoze
0z man-made structures or scttle-
. which are not necessary to the
: al needs or survival of the species)
~oerntiead habitat for the American ¢cro-
coaie ACrocodulus acutus) : All land and
- cerwithin the following boundary in
Foossdas beminning at the easternmost
» of Turkey Point, Dade County, on the
© of Discavne Bay; thence south-
vword along a straizht line to Christ-
Point at the southernmost tip of
<+ Wey: thence southwestward along
. o.e foliowing the shores of the Atlantic
¢ oon side of Old Rhodes Key, Palo Alto

PROPOSED RULES

Key, Anglefish Key, Key Largo, Planta-
tion Key, Windley Key. Upper Matecum-
be Key, Lower Matecumbe Kev, and Long
Key, to the westernmost tin of Lona Key;
thence northwesivward alons a strairht
line to the westernmost tip of Middle
Cape; thence northward along the shore
of the Gulf of Mexico to the north side of
the mouth of Little Sable Creck; thence
eastward along a straight line to the
northernmost point of Nine-Mile Paond:
thence northeastward along a straichi
line to the point of beginning.

(il Pursuant to section 7 of the act, all
Federal agencies must take such action
as is necessary to insure that actions au-
thorized, funded. or carried out by them
do not result in the destruction or modi-
fication of this critical habitat area.

(d) [Reserved)

te) Fizhes—(1) Snail Darter, (1) Th:
{ollowing area is critical habitat for th
snail darter (Percina «Imostomnay sp.)
From river mile 0.5 to river mile 17 of th:
Little Tennessee River, Loudon County
Tenncssee, a3 shown on a map entitles
“Tellico Project,” prepared by Tennesse.
Valley Authorityr, Burean of Water Con
trol Planning, Aumust 1965 (map 65-MS-
452 I 501, d) Pursuant to section 7 o
the Act, all Federal arencies must tak
such action as is necessary to insure tha
actions authorized. {unded, or carried ou
by them do not result in the destructio
or modification of this critical habita
area.

[FR Doc.76-37558 Filed 12-21-76;8:45 am]
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